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Executive Summary

GreenLaw has been commissioned by the Environmental Defenders Office to produce a report on
the feasibility of a climate duty of care being recognised in Australia. In this report, we provide an
overview of the basic elements neededno & duty of care, owed by a statutory authority to the
public, concerning climatelated harms under Australian negligence law.

Climate change egallydisrugivel and has catalysed the advancement and resolution of novel
legal dispute$The absene of effective government resposge mitigate the risks of climate
related harmshasled to a greater focus ditigationas a vehicleo challenge the decisianaking

of statutory authoritieshat contribute to the climate cridighis is reflected ithe increase in
climate litigatioraround the world.

An emerging legal pathway to ensure Australian governfudfiitheir responsibilities to avert the
climate crisis is to establish a climate duty of care to prevent that harm. The pspdsa afuty

is to impose obligationsinder negligence lawn Australian governments poevent actions or

policies that contribute to worsening climate change, namely, the approval of coal and gas projects
in their jurisdiction§abelled alimate dutyof carein this report)lf a government entity is found to

hold such a duty artd havebreached that duty, they may be liable for damaggsexented

through injunctive reliefrom continuing to take actions that worsen climate chahgeugh
injunctive reliefA climate duty of care is, therefore, a powerful mechanism for shifting government
policy and decisiemaking.

Howeverwhether a climate duty of care exists between Australian governments and the public, or
defined classes of plaintiffs contentious and legally comple20Ri, a single judge of the Federal
Court found that the federal Environment Minister owed the children of Australia a duty of care to
avert climate harms that could cause them physical fijig case, cited &arman this report,

was globally groundbreakingstep forward for the law of negligence and for legal pathtvays
climate accountability. Unfortunately, the decision that recognised the climate duty of care in
Sharmavas overturned on appeal befdne full Federal Coimt2022%in a case calleésharma (No

1SeeEl i zabeth Fisher, El oi se Scotford and Emily Barritt,
Modern Law Riew173.

2Rahul ThyagarajatConstructing a Negligence Case under Australian Law against Statutory Authorities in Relation to
Climate Change Damages' (2014) 8é3pon & Climate Law Reg2i@gy 208

3SeegenerallRa c h el Pepper, QuatetofiReconthlamdmarkaChinh € a@hange Casesac (2
Australian.aw Journa61.

4 Sharmay herlitigatiorrepresentativ@isteMarieBrigidArthurv Ministeforthe Environmerf2021]FCA560

(Sharmee) .

5> Ministefor the Environment v Shafg@22] FCAFC 3&parma (No &)



2)in this reportNonethelesshiese cases have shined a spotlight on the potential for negligence law
to contribute to climate accountability against government entities.

This report builds upon this novel case law and explolegdhessues that a plaintiff will need to
address to ground a case for a climate duty of tcatge recognised against an Australian
government or decisiemaker The report is split into seveections.

The first sectiooutlineshow the common law of negligence develops and the role (or mythology)

of judicial activism in this process to provide a contextual backépotharest of the reparfThe

second section theaxamines the climate saice that provides the evidentiary basis for any climate
duty of care clainin section three, the repadidresses theecondoundational aspect of a climate

duty of care clainthe statutory scheme that the decisimaker operates within and hdtat
legislation informs a negligence caBee fourth section provides the final foundational limb of a
climate duty of care claim, exploring how the selection of the class of plaintiffs impacts upon any
potential case.

In section five, the report delvieso the salient featureshat a Court is likely to explore in
determining whether a duty of care to avert climate harms exists between a government entity and
aclass of plaintiffSection six provides a more detailed analysis of coherence consislexvaiicn

are likely tdoe a significant legal hurdle the recognition of a climate duty of cafeally, the
seventh section provides a brief overview of potential remedies. As the choice of remedy
fundamentally influences the construction of the diutyke in any negligence caaeg therefore,

is a relevant consideration for any plaintiff assessing how to formulate a climate duty of care claim.

Overal) the reportdemonstrates potential pathways and lines of precedent that strengthen a
climate duty of care case against an Australian government Altkibugh the novel duty of care
recognised isharnawas overturned on appeal, the full Federal Court did notletodeor to all
future climate duty of care cases. As this report shows, there is rich potduatihieiocases built

on increasingly persuasive and nuanced climate science.

Establishing alimateduty of care is closely linked with the o#tements of negligenc@otably,

breach and causation. This is particularly prevalent in a climate duty of care case, where climate
science forms the basishaiththe duty of care and causation. This report will not explore breach or
causation elements buotes these as potential issues which future cases and the common law will
need to address.

8 For example, iBharma (No 2)lsop Cdiscussed the need for the common law to evolve to grappielimiahe
harms, including the adoption of new principles for causinidt40].
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Novel Cases

The common law develops incrementally. In negligence, novel cases can serve as catalysts for this
development and expansion, such as when aegigenceluty of care isstablishedInSullivan

v Moodythe High Couremphasised hat ¢t he loms by redefence w principlésswhieh

must be capable of general applicati ofThisnot d
is particularly important in the formulation of a new duty, because the scope of the duty must be
general enough #t questions of law and fact do not become intertwAfiéds is done through the
application of salient features determine whether the relationship between the plaintiff and
defendant gives rise to a duty of care

Climate duty of care cases are alswel because of the temporal relationship betvaeglaim that

a duty of care existmdthe assertion that the plaintiffbould be protected frorfiutureclimate
harms.Such claims for future harms may be recognised by the commoanthwave been,
especially in the context of personal harm to refugeegovernmentcontrolled detention
facilites®’ However, a cli mate duty of care grounded
claim of altnmawrasblvesdnz mfde legal hurdles currently associated with climate

duty of care cases, including indeterminacy of the class of plaintiffs.

Despite these challengesrttous claimsto recognise a climate change duty of cagainst
statutory authoritiebave gathered pacance the grountireaking decision ldrgendavhere the
Dutch Supreme Court determined that the Dutch Government has towatyls its citizens to
mitigate the risk of personal injury from climate chafge.

"Sullivan v Moodg2001) 207 CLR 562 [4831(Gleeson CJ, Gaudron, McHugh, Hayne and Callinan JJ)

8 Graham Barclay Oysters Pty IRyan(2002) 211 CLR 5p®6](perMcHugh JjGeB @ &

9 Caltex Refineries (QId) Pty Ltd v $20@8) 75 NSWLA29[103](Set a)v ar

YSee generally Tim Baxter, eThe Sl ow Death of Theast Dams
Tort Law Reviel23.

Shama (No 2n 5)[777] (per Beach J).

2Urgenda Foundation v Netherlands (Ministry of Infrastructure and therfnRemmtibank Den Haag [Hague District

Court], C09/456689/HA ZA 1396 (24 June 2015) [443d[4.38](Usgendee ) .



The alleged politicisation of teurtsthrough public interest environmental litigai®an ongoing

critique by some conservative commentators.ifhisdes he evocati on ®thd ¢gr e
argument that environmental groups are abusingcoudg esses, and ¢j udici al
that the judiciary is deciding climate cases according to politics and notthéoaever, climate

litigation - including climate duty of care casas neither green lawfare nor judicial activism. In
Sharmain line withother legal decisions regarding climate change, the Court applied orthodox legal
principles to new factual matrixes. This report will take a similar approach in its construction of a
climate duty of care. The common law, and indeed the énistralian legal system, is predicated

on the values of liberty and personal safety. Climate change fundamentally threatens the
achievement of these valussd necessitates the application of existing laws to new circumstances.

ClimateScience

¢rhe attribution science studies have been able to link the growing frequency and intensity o
extreme weather events to climate changer|
holding governments and corporations legally accountable for thel curnerd t*¢ cr i si s .

The foundation of any negligence inquiry is whether the harm occasioned by the defendant was
reasonably foreseeable. In the context of climate change, the question beconhésa
government reasonably foresee the harms of global wgA@limate science is critical to this

guestion and the growth of climate literature significantly strengthgnsgligence case. Plaintiffs

must be able to demonstrate a causal | ink bet\
foreseeale injury. It is therefore important to discuss climate scieoweit underpins a climate

duty of carand how it may be utilised in litigation.

This report provides an overview of two major forms of cliscaace evidence that could be
adduced befar a Courtevent attribution science amdst i mati ng Australi acs
budget( t hat i s compatible with Iimiting global w

Event attribution science is the main source of scientific research relevant to establishing a duty of
care. It analyses the relationship between anthropogesemhouse gasmissions and specific

BAnnika Reynolds et al, eSubmi &Qeporl2020)Greenltaa e EPBC Act | no
14M Sakr, Johnmgnd Augusto Zimmermann, 'Judicial Activism and Constitutional (Mis)Interpretation: A Critical

Appraisal' (2021) 40niversity of Queensland Law Jalt8all2a21

BRolline Shekan arlbe sBence kehimd! B umtat e 1 i B(d)Reteivabie BEnmrgy(Lavd 2 0 )

and Policy Revié#8, 6s



extreme weather event&By modelling the influence ofrhan impacts, we can understand the
causes of extreme weathand quantify the extent to which climate change alters expected weather
patterns. While there are variations in methodology, drawing compgdrétareen thejreall and
dcounterfactualworlds isan accepted method of determining probabilistic causatidmmerous
projectionscanbe calculated and modelled across different geographical and temporal scales for
different climatic impacts and hari¥s.

Such modelling could also address existing evidentiary shortfalls, either by attributing climate
change impacts to individual emittefsgreenhouseyases ofrestablishing the foreseeability of
climate change impactaéttribution science can be utilised to determine liability for past harms
through retrospective application and for likely future harms through prospective application.
Articulating climate harms through the lens of attribution science is a way foffsplainti
demonstrate foreseeability and knowledge of harm.

A second form of scientific evidence is the use of carbon budget calcufatarison budges a

tool for determining the set amount of cumulative carbon that may be emitted into the atmosphere
before inducing further global warmitfgCarbon budgets can be ustedestimate whether a
defendant & curr emtmparn i outeumwe tdctiiomgiadye gl ob
Put another wayarbon budget calculations enable a plaintéfgue that he def endant &s
will contribute to future climate harms, resulting in those harms being reasonably foreseeable

Indeed, the International Energy Agency masdished a global energy roadmap outlining the
essential conditions for the gl energy sector to meet net zero greenhouse gas emissions by
2050. A core recommendation of thatroadmep@s t hat ¢no new oi |l and g
mi ne extensionsls could be approvedheremainingnd t h
carbon budget that is compatible with net zero emissions by20&® United Kingdom, among

B¥Sophie Marjanac and Lindene Patton, eExtreme Weather
An Essenti al St ep i n Jdauma dEeaussNatural Rdsauices®&y ( 2018) 36 ( 3)
TNational Academies of Sciences, Engineering, and Medittiilejtion of Extreme Weather Events in the Context of

Climate ChandgNational Academies PreRsport 2016)1L.

18|PCC2021: Summary for Policymakers. In: Climate Change 2021: The Physical Science Basis. Contribution of Working
Group | to the Sixth Assessment Report of the Intergovernmental Panel on Cli(Camidggé&niversity Press)

(lePCC Summaryc

BUnurjarghNyambuusa nd =~ Wi | | i Semml er oClimate changw€aromd t he tr a
targets and t he cEzandmicModelliBg/@ert € (2020) 84

20See generallyuke Sussams e Car b on B aCahentTsacke hipalErpiaines Alrticle, 6 February 2018)

< https://carbontracker.org/carbdudgetsexplained/>.

2lnternational Energy Agendyet Zero by 2050: A Roadmap for the Global EnergyE3e&lagship Report, 2021)

20.



other countries, has relied upon this research and its own carbon budget calaunlatewedoping
policy to achieve net zero by 2650.

Howeverthe interaction between climate science and policy in Australia remains contragersial
carbon budget calculations arat utilised bynostAustralian governments to measgreenhouse
gasemissiong? The exception being the ACT, whieles upon cadn budgets in its Climate
Strategy 2012025 and as a mechanism for assessing whether that jurisdiction has met its emission
reduction target$* The judicianhas,in turn, rejected the use of carbon budgets in climate
negligence cases to dafeHowever, testimony that a government will exceed its national climate
commitments through the use of carbon budget calculations has been used successfully as evidence
to further climate litigation in foreign jurisdicti8h¥here may yet be scope for thee of carbon

budget evidence in climate litigation in Australian jurisdictions, especially if carbon budgeting is used
by governments in the future to infopmoject approval ecisiomsor policy.

Climate science is the mary evidence forestablishingcausal links between the emission of
greenhouse gaseanthropogenialimate change and potential (or actual) harms experienced by
the class oplaintiffs. This evidence is necessarticulate the type of harm a litigant is exposed

to, andto demonstrate the reasonable foreseeability of this harm. Climate science is, therefore, the
central pillar for alimate duty of care.

22 See, egClimae Change AR008(UK) andHM Treasuniet Zero Review: Analysis exploring the ke{Resims

Report, October 2028].

2Sharma (No 2 5)[111)per Allsop CJ).

24 Environment, Planning and Sustainable Development Directh@FeClimahange Strategy 2628(ACT

Government, 20122-23.

25Sharma (No 2 5) [111] (per Allsop CJ).

%See EloiseCulic eCarving the Path for the Future of Climate
Study of the Australian Shar ma De c iEsviroommental and Planhirg Lavu t ¢ h
Journal79.
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Climate Science Bushfire Survivors for Climate E
Actior?’

Bushfire Survivors for Climate Action, a climate g
group, sought an ordé&om theCourt to compel thgs
Environment Protection Authorityo perform its
statutory duty to ensure the protection of §
environment in NSVifom climate chang¢hrough.
the development of environmental quality poli¢=*

and objectivegursuant to s 9 (1)(1) of Pwotectior ,
of the Environment Administration Act(hE24d/) Acte™= '
The Court found that this duty, givithe current
circumstances?® includel a duty to develo$
instuments to ensure such protection from cli
change. Ildwever, the Environment Protectiogs
Authority retaired discretion as to the speck
content of such instruments. Thenvironmen
Protection Authorityvas found to have failed to fut
this duty and mandamusrder was made to com(s
the authority to perform its duty.

In this casethe latest Intergovernmental Panel ¢ :
Climate Change (IPC®eport was tendereds§
evidence before th€ourt?® TheCourtaccepted thes
IPCC Report as decisive evidence of the threats g
by climate change, indicating that the Report is ¢ ‘
to be an influential piece @tpert evidence limatei .
litigation going forwaré® :

27Bushfire Survivors fom@te Action Incorporated v Environment Protection A@0@tiyNSWLEC 92
28 |bid[16].

2 |bid.

301 bid.

11



The availability aflimatescienceallows plaintiffs to provide specific information that demonstrates
to a Courtthe loss, damage and future hamaused byndividual emitters, decisionakers or
policymakers?!

The role of expert evidencaasprovide the Court with impartiaformationon compleXactual
subject mattes.3? There are rules of evidence and codes specific to each jurisdiction which dictate
the manner in which expert evidence can be produced and preSented.

The mostuthoritative body for the assessment and publication of climate sciencE @Gie |
The |1 PCCaes 2 Quirgstroriger larsguage thareitp mrevious iteratiooscluded

that human influence has warmed the pl@hétith respect té\ustraliathe Reporteferredto
increased risks of droughts, sea level rise, intensified storms, tropical cyclones, heatwaves and
more intense bushfiré$ This report was affirmed as the most authoritative source on climate
science irsharma (No 2}

InAustalia, the Australian Bureau of Meteorology and the Commonwealth Scientific and Industrial
Research Organisation publish a bierstale of the Climateport. This report draws upon the

latest climate science and projections to describe thetygaar and longerm variabilityof

Austr al if&edimate ldutynofidare cases, expert evidence on the risks and likelihood of
specific climate harms fundamental. These authoritative international and national sources
strengthen a plaintiffa®es submissions regardin

In Sharma Dr Mallon referred to time constrainti$h the preparation of his expert repon risk
assessment of specific climatic ha?fiBhis may pose a challenge for future cases postulating a
climateduty of care. Under temporal constraints, experts may make conservative estimates or
generalisation&’ This may prevent the full impactioé expert evidence from being realised by the
Court. Alternatively, sufficient time for the preparation of expert witness i@mbtleeir testimony

in Court magnableastronger articulation ahe scientific evidenddat underpinéinding a climate

duty of care

3!Marjanac and Patton (n 2&5-299.

S2Chief Justice B AHxpers Bvidence ®ractice Note (GBRPTE ( P r a ¢26 Oatober 209dtederal Court
of Australigd.q.

331bid.

34Sharmdn4) [35] Gloucester Resources Limited v Minister for PRAIEHYSWLEC 7 [434B4]
35IPCC Summatn B) 4.

361bid 8.

3’Sharmgn 4) [35].

38CSIROState of the Clima@eport, 2020)

39Sharmgn4) [209].

40UNEPGIobal Climate Litigation Report: 2020 Rattiew (Report, 20203.

12



Climate science Bharm&t

Expert evidence was provided by Professor Steffen, an eminent climate and Earth
research specialist with over 30 years of experienecerdHalengecvidence wabased upof
hisresearch and madsubstantiareference tdPCC Assessment Reportsl dine State of thé
Climate: 2020 Repbtt

This evidence outlined:

1 Global implications of the effects gfeenhouse gasmissions on global surfa
temperatures;

Planetary carbon feedback loops;

Three possi bl e e f2udtand3ylobalovarningrespectvedyn a r i
Effects of a&°Cfuture on Australia specificabiyid

A probability assessment of maintainingf & future scenario

= =4 -4 A

Expert evidence was also provided by Dr Mallon aiMeixicke whose specialties reside
climate change physical impact risk analysis and climate change mitigation respecti
evidence assessed the risk of personal injury or death from specific typeged Heratwaves
to the class of plaiffis.*3It is important to note that these risk assessments were calculate
the evidence provided by Professor Steffen and narrowed to harms applicable to the
plaintiffs (children under the age of 18 ordinarily residing in Australia) amdtdetes theutility
of pairing climate science with risk analysis before a Court to support a pdieratiatuty of
care.

Thefactual findings that ase from this expert evidence were affirmed by the Court on ap
Sharma (No 2%

41Sharmgn4).

42 |bid[34}[36].

43bid[205].

44 Sharma (No 2y 5) [290] (per Allsop CJ).
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TheStatutory Scheme

Due to the principle of parliamentary suprenmfatye creation of any duty at common law must be
consistent with, and not infringe upon, dberation of thestatutory schemé®

Therefore, an understanding of the relevant statutory scheme is crdetarioining the scope of
apubl i c aut ho Thestytuwosy schente will iofdrm tbea r e .

O«

Scope of the authorityEes power s;

Process of approval for coal and gas projects, and the level of discretion the authority has to
reject the project ampose conditions upon any ap@bv

Mandatory considerations the decisioaker must take into account when making their
decision whether to apprewa coal or gas project; and

0 Statutory capacity of the decisiomaker to consider and address climate harms.

O«

(@]

Thecontent of aluty of care oed by a public authorityould beequal to that of a private citizén.
However, there are additiort@insiderationor the imposition of such a duthere the defendant
is a public authorityt is important to note that where a statute confers upouathorgay the power
to act, this does not necessarily give rise to a duty df care.

The statutory scheme may also define key terms, notably, environmental cthhateats serve as
statutorydnookstor the imposition of a climate duty of cak@ example of this is tbenstruction

of the Environment Protection and Biodiversity Conservation ACtN)I9E P B Cin Sharmace )
Bromberg Jxaminedhe definitionof ¢environment*® and Ecologicallysustainabl®evelopment

(ESD principles whichwere mandatory considerationsor the Minister when exercising her
approval powet® As a resulthe Court founthat thedgavoidance of death and personal injurgs

an implied consideration underttEBCA@ nd consi stent with the Act
purpose ofiprotectingr peopler as a defined part of the environmentThis reasoning was
overturned on appeal but, nonetheless, it is a demonstadtimw the statutory scheme can be
construed to be consistent with, and even support, the imposition of a climate duty of care.

45GBO(N8) 61G117.

46 Sullivan v Moodpn 7) 579582

47Graham Barclay Oyst@i8) 556(perKirby J)

48 Stuart v KirklaRdeenstré2009) 237 CLR (1St u)ar t «
49 Sharmgn4) [158]

50| hid[150}[166]

51|bid[405].

14



Ecologically Sustainable Development (ESD)

ESD is a fundamental tenet of environmental
planning law in Austral{at both aState and federd
level). It involvebe consideration of four key princip

the precautionary principle
intergenerational equity
biodiversity conservatipand
improved valuation mechanisriés

= =4 4 A

Any activity containing na economic, socialor
environmental objective requires consideragbfESD
principles durinthe decisiormaking proces%

The statutory schemend other relevant legislation that govegiteer the decisiormaker or
negligence law more generalhyjll also inform the formation of the duty. In each State, there is a
Civil LiabijitAct,which codifies aspects of common law negligevotbly, these Acts codify that

a duty of cares a necessary element of a successful negligence claarebiént on how to
determine whether a duty of care exi4iBhat processf determining whether a duty exists is still
informed by the common law.

2Guy Dwyer and Mar Konsidesatiomto Applisabo:\TheUgtaké af Principles of Ecologically

Sustainabl e Development in Envir onme rEbveionmebBtand iPlanniogn Ma Kk i |
Law Journdl85; See for instand&ptection of the Environment Adtratin Act 199NSW) s 6(2).
%Department of Agriculture, Water and the Environment,

Environment Austratiattps://www.awe.gov.au/environment/epbc/publications/critistarminingesdrelevance,
Ch2.
54David Rolplet al Law of Tort exis Nexys€" ed.,2021), 25@51.

15



Class of Plaintiffs

Negligence law imposes legal duties based on relationships between different groupgeof peo
Therefore, thechoice of plaintiff isritical because it is their relationship with the defendant that will
determine if a duty of care exists. As stat@ditomley v Bannister duty of care is not recognised

in the abstract® The choice of plaintiff impacts how a court will assess a range of salient features,
the reasonable foreseeability of harm and the award of remedies.

Aclass of plaintiffs must not imelefinite>® Cimatechange harms impact everyoaad therefore,
the class of plaintiffs that are owed a duty of @aukl bendefinite.

One way to limit the class of plaintiffs is to limit the harms claintadsethat have already
occurredduring a specific time afwt in a specifiplace?’ suchas a particular bushfire affected
regionafter a major fire seasoAs the effects of climate change bhezoming more marked,
litigating harms thalave already occurred becomes a more viable option. However, tmstdoes
limit the capacity of future harms to be litigated, so long as the members of the class are
ascertainabl& For example, ni other jurisdictionsCourts have recognised that national
governments owe a duty to avert the climate crisis to their owrapopsf®

InSharmathe class of plaintifivas limited to children who reside in Austf@lldne duty was also
restricted to only the physical harms or death the children may face in coming decades from climate
change®*On appeal this class of pldistivas found to be indetermin&fdn reaching this decision,

Allsop CJ emphasised the need for an existing legal relationship to be present between the
defendant and the class of plainttffAn existing legal relationshipn be determined through an
analysis of the salient features between the defendant and plasegftselow for further discussion

of some of the relevant salient features for a climate duty of caré&emggaphical and temporal
closeness betweehe parties maylsobe indicative of an existing legal relation&hijhis iurther
discussed below.

S5Bottomley v Bannis{&932] 1 KB 458, 4penGreer LJ).
56 Agarv Hyde(2000)201CLR552[127](perCallnanJ).
5’Sharma (No 2 5) 711 (perAlisop CJ)

58|bid[741])(per Beach J).

59Urgend#n12.

80 Sharmgn 4)[91].

511bid.

62Sharma (No 2 5)[742}[747per Beach J).
83Sharma (No 2) 5)[211](perAllsop CJ).
541bid[678]and[697](per Beach J).

16



Although not a strict legal requirement, the selection of the afgplaintiffs should also be informed

by the overall strategic aim of the litigattorigll a compelling narrative both within the courtroom

and outsideAwellchoserclass of plaintiffs communicates to the broader public the importance of
climateatonby tapping into soci al val ues (ssTheh as t
class of plaintiffs can also revaatticular areas/here the government is most egregiously failing

to secureslimate justice for thieiture(such as the lack of disaster responses that specfioadigt

disabled people).

A class of plaintiffs with a compelling narratigeeases the strategic utildfthe litigation because
their narrativeand the values that narrative is predicated waonbe utilised in other campaigns
adjacent to the courtroom, such as madiocacy, nowiolent protests or law reform submissions.

For example, the plaintiflsase inSharmawas more compelling because it represented the
intergenerational inequity of the climate crisis. In recent years there has been a groundswell of
youthled climate litigation, highlighting the symbolic power otthgsof plaintiffs outsle of the
courtroom. Equally, there have been calls for climate litigation to include plaintiffs from the Global
South- the communities who are least responsible for climate change and most vulnerable to its
impacts®® A key example of Global South appilis joining strategic climate litigatioiNisubauer

v Germanywhich included plaintiffs from Bangladesh and NepalAustralia, First Nations
Peoples are another compelling class of plasfduse of the disproportionate impact of climate
change upon their human rights, suchigtsts to practice their culture on counfirst Nations
Peoples also hawecustodia relationship with their lan@sd have been at the forefront of the
environmental movement in Australia since colonisation

85Jacqueline Peel and Rebekkah Mafl@eyler e A Duty to Care: The Case of Sharr
[ 2021] FCA BSéuhatof Er¥itbariental [Z878637)33.

5 Neubaueet alv GermayBundesverfassungsgericht [BVerfG] [Federal Constitutional Court], Mar. 24, 2021, Case

No. BVR 2656/18/1, BvR 78/20/1, BvR 96/20/1, BvR 288/20.
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INnOcDonnell v Mg nd adismissead [the 6 mmo n w eapplicatiorcete have
strategic |litigation struck out as ¢pseudo cl
attention®”Rather, Murphy J recognised:

dThese days, it is commonplace for t
influence, the way the | itigation is
have [attempted to garner media attention], it carries little weight in deciding whet
that the proceeding not continue as a representative pré€eedin

The strategic selection of a class of plaintiffs will not necessarily undermine the integrity of the
climate duty of care claim. Ultimately, litigants need to be careful to match the articulation of harm
to the class of plaintiffs. The bigger tlesg, the wider the harm must be experiencedl wthin

that class

fe

570 & D o wQomrdnwealtbf Australig2021]FCA122333].
68 pid[58].
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SalientFeatures

Salient features are factors which indicatesther it is appropriate to impoadegal duty of care
uponan entityvisa-vis a class of plaintifi¥The featuresare to be analysed with reference to
different facets othe relationship between theass ofplaintiffs and the defendantThus, this
report will explaithe salient features in terms of their generalli@pgion to climate harms and the
relationship between the class of plaintiffs and a public autlanit@. general climate duty, the
followingrelevantsalient features are discusgéd.

Reasonabl&oreseeability of th@lass oPlaintifs

In order fora duty of care to be owed talass oplaintiffs, the plaintiffsmust be so closely and
directly affected by the actions of the defendant, tetdefendant ought to have foreseen that
their actions would have the potential to haroséplaintiffs’' This assessment is made from the
perspective of a reasonable person in the position of the deféadant.

The reasonable foreseeability ofckass ofplaintiffs also involves temporal considerations.
Significant time between the actioausing harnand thealleged harm eventuating camit the
reasonableforeseeabilityof that class of plaintiffeeing closely and directly affected by the

def end a n fldosvever,climate stienogodelling and its communication to government
officials,meansCourts nmay consider that climate harms based on future world scenarios are
reasonably foreseeabléThe core challenge with this salient feature is ensuring that the climate
harms articulated in a claim (for example threats to personal safety from bushfires) are reasonably
foreseeable harms to the class of plaintiffs bringing the'tase.

89 Stavar(n 9).

ONote: this is not an exhaustive list of salient featureSt&ea(n 8) for further enumerated salient features.

“Donoghue v Steveng®f32] AC 562, 58Bee als€hapman v Heard®61) 1056 CLR 112

2Panagiotopoulos v Rajendj2007] NSWCA65.

3Sydney Water Corp v Tuf2009) 239 CLR 51.

"4See eg,Sharmgn4) [55}[66].

“See generally TiBaxter e The Sl ow Death of Past Damage26B8hean Essen
TortLawReviewl23.
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Vulnerability is essential to the creation of a new’8litigas been explained in the following way:

[ N]J ot to be understood as meaning only t
reasonabl e care was n o tbe tndekstoad as aRederehce to the ¢ v u
plaintiffes i1 nability to protect i tsel f fr
care, either entirely or at least in a way which would cast the consequences of loss on the
defendant . i

Courts assedbe degree of vulnerability of tlekass ofplaintiffs by reference to the capacity a
plaintiff has to take steps to protect themselves and the reasonableness of an expectation of them
to do so’®There are two considerations that emerge as a result:

T Courts are not concerned with the plaintiff
vulnerability to harms relating to the defenddand
T A plaintiff is less vulnerable if they @sonably be expected to take steps to avoid the®arm.

In general, thelass oplaintiffsin a climate duty of care case will be recognised as vulnerable. The
average person, or community, is largely powerless to avoiddatgesnvironmental harmsor
example, irsharmaBromberg J determined that there warereasonableneasures that could be
taken by theclass ofplaintiffs to avoid har$. There may also be circumstancesispfecial
vulnerability of the plaintiffs that encompass other constiens in support of this factor, for
example thapplication of th®arens Patrai®ctrinefor plaintiffs withflegal incompetenae??

The class of plaintiffs must be more vulnerable than those that fall outside of the class. The children
in Sharma (No 2Jere found to be no more vulnerable to the risk of harm from climate change than
any other person in sociéfyThis indicates that amssessment of vulnerability that includes a
geographical dimension may be more successful in future climate duty of care cases, such as
communities in bushfii@ floodprone areas.

®Woolcock Strektvestments Pty Ltd v CDG Pty2a64) 216 CLR 53/0olcoak
Mbid[23] perGleeson CJ, Gummow, Hayne and Heydon JJ).

"8Stavar(n9) [102] perAllsop P).

Stuart(n48) 134 perCrennan and Kiefel JJ).

80 Stavar(n9) [102] perAllsop P).

81Sharmgn4) [296].

82 bid[311]

83Sharma (No 2 5) [338] (per Allsop CJ).
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Reliance often intertwirsawith other salient features suchcastrol and reasonablereseeability

It may also be seen as an indicator of vulner&bifitglass oplaintiffs arereliant if they are shown
to have reasonablselied uponto the defendant to prevent the stipulatedrm?® In climate
litigation, this may be satisfied if the government, or reldliamdter, has power over the approval
or regulation oémissiongntensiveprojects. Iisharmathis was satisfied for two reaso

1 The Minister had control ovieirown actions and thusdheapacity to prevent the risk of harm,
and

1 The Minister was responsible for the overall health of the enviroffment.

Reliance will support litigants seeking a climate duty if the case rektesctoal government
decisionor future decision that is required by the statlitee concept afgeneral reliancewas
rejectedby the High Court as a sufficient test to estalaliduty of care by public authoritfe®n
individual cannot rely on a public authority to perform an act, on the basis that it is within the scope
of their functiorf® This limits reliance to be considered where tis@repecific known reliance as a
source of information or advice, or a vulnerability to the defeffdant.

Courts avoid creatinganindeterminate clas®f potential plaintiff§® Litigants seeking a climate
duty of carewill needto demonstrate that the authority in questigknew or ought to have known
of the number of claimants and the nature of their likely al¥ims

However, establishing this does not require precision. Arbitrary boundaries have been deemed an
acceptable byroduct of ¢irhiting mechanism[sP? With the help of widely available life
expectancy data and increasing scientific evidence on climate related harms, a governmental
authority can be reasonably expectedutolerstandhow many living citizens will be alive to
experience the ramificationstbkir climate decisions. Thus, litigants seeking to reliably avoid the
issue of indeterminacy could justify tbategorisatiomf plaintiff class with data to clarify the scope

84perre v Apand Pty (1899) 198 CLR 180 [1(J&rree )

85Stavar(n9) [219 (perBasten JA

86 Sharmgn4) [299]

8’PyrneeShire Council v D@p98) 192 CLR 3381332(perAllsop B, GBO(n8) 623625(perKirby J.
88 GBO(n 8) 623625(per Kirby J).

8 Central Highlands Regional Council v Geju[R6A8lB Qd R 550, 554.

O Perrgn84) [15] perGleeson CJ)

911bid[108] perMcHugh J).

921bid[343] perHayne J).
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of plaintiffs?®Indeterminacy is also less of an issue for a more lifaisscb€ plaintiffs, for example
a particulaFirstPeoplesNationor people with disabilities residing in a particular location.

There is no inherent issatdaw with a large potential plaintiff class, so long as it legitimately reflects
the negligentpary ces | i abi |l i ty. F Gtate Goxemnmmentl woyld need to bes e  a g
limited to individuals residing withintltatat e t o ref |l ect t hat gover nme

Indeterminacy extends beyond the class of plaintiffs to irsiuddeterminag quantum of liability

for an indeterminate tim¥ These factors are most relevant where the harm is pure economic loss
and are not often considered in caseplofsicalnarm?® Where physical harm is alleged, the
damage involved is usually sufficiently limiting in defining the duty &f care.

In future Emate harm cases, like the type allegesharmaindeterminacy of liability may still be

an issue because of the scale (both geographically and temporally) of climatéTasmsay limit

the viability of &ourt recognising a climate duty of care or awarding substantive remedies (see later
in this report)lt is therefore recommended that the type of harm that is the subject of the climate
duty of care case be considered carefully. Harms that have alreadgdtz a limited group of
peopleand are likely to reoccur, such as bushfires and floadenmore likely to be considered
determinate.

93For further discussion on the role of indeterminacy in claims of personakiafiygney Watén 73) [55].

94 Ultramares Corp v Tou2B NY 170 at 179 (1931); 174 NE 441 at 444Cailtedt @il (Australia) Pty Ltd v The

DredgaWi | | e(ir®56) H36 GLR 529,554

%Jonat han Beach, uneettantpertiencrii pnlaec yo f Trihedg llaw doerdidSs5e&e ( 2005) 13
9 See Esanda Finance Corporation Ltd v Peat Marwick Huiy@8ftyd88 CLR 2302(per Gummow JxitingAl

Saudi Banque v Clark P[#/@90] Ch 31330(per Millet J).

97Sharma (No 2) 5) [231] (per Allsop CJ).
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Extensive considation ofthe reasonable foreseeability of the harm normally occurs at the breach
stageof a negligence enqy, not in determining whether a duty exists. However, in determinations
of a dutyof careprior to the harm alleged occurring, as will be common foriaragecHutyof care

claim it is relevant tassess the reasonable foreseeability of hathealuty of caretage®®

Neitherh e ¢ pr eci se s e qu etheharmmwoifthe precsendamage chuseadeedh g t o
to be reasonably foresableat the dutyof care stagethe inquiry is more generalis€dHowever,

a climate duty of care case should also consider how reasonable foreseeability would be assessed at
the breach and causation stages of the ingtig is for two reasons. Hiysa @urt may consider

especially in future harm caseketherit would be reasonably foreseeable tthatd e f e ndant &s
actionswould cause the future haatthe duty of care stage as part of its assessvheritether a

climate duty of care is coherent with negligence'9&8econdy, this would informthe | ai nt i f f s
articulation othe remedy it seeksvhich is discussed in more detail later in this report.

Given thewellestablishedcientific certainty around climate change and the potential for public
authorities to contribute to climate change through their deci$tithe,reasonabléoreseeability

of the types of harm related to climate change is not particularly conteWiwmisa reasonable
person would foresee in a defendanta@&®s positio
soci al conditions and c¢ommu HiTheglobalrecgnitonaf d s o f
anthropogenic climate chanjéis a community stadard which lends itself to support the
foreseeability of climatic harrgenerallf r om a r e a s 0 n a binSearnpa¢No &jfeen s p o
Court affirmed that emissions from the combustion of coal is a reasonably foreseealte harm.

Howeverwhetherthe specific harms allegbg a class of plaintifése reasonably foreseeallél
be heavily dependent upon tbeidence at trial demonstrating there is a real risk of that harm to
each member of the alleged class of plaintiffs, nosgusépeople inhat class

%8 Sharmgn4) [184].

% Chapman v Hearse7 ) [120}

100S5ee, egSharma (No 2 5)[882}[886] perWheelahan J)

0l PC@Repor({n 18) 4.

102King v Philcg2015) 255 CLR 304 [$8r(Nettle J).

1035ee generallfpCC2022:Climate Change 2022: Impaktigptation, and Vulnerabi@gntribution of Working
Group Il to the Sixth Assessment Report of the Intergovernmental Panel on ClimatéHC@amjgtner, D.C.
Roberts, M. Tignor, E.S. Poloczanska, K. Mintenbeck, A. Alegria, M. Craig, S. Langscld€, §.. Moller, A.
Okem, B. Rama (edsCambridge University Prgss

104sharmaNo 2)n 5)[332}[333 (per Allsop CJ).
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The risk of harm in a climate dofycare caswill stem fronthe harmsinduced by climate change,

or more specifically, climatic hazards resulting from incrgédealaverage surface temperatures.

The content of a duty of cagepurposely broasbasnot to create overlapping issues of law and
fact1%® However, harms relating to climate change are vast, creating potential issues for
indeterminate liabilitfsee above)lt is therefore important for eimate duty of care claito
particularise the types of harm that will adversely impact the class of plaintiffs.

The risk of harm, as articulated at the duty stage, does not need to be assessed ihierms of
d e f e n dcaual totrsbutionto that harm!°¢ Nonethelessa plaintiff should consider, when
articulating the types of harm alleged, whether they are submitting thdefdredant should be
liable for materially increasing thisk ofharm as opposed to materially causing that harm. The
former is noain acceptedimb of causation in Australddespite being upheld in UK ca¥¥s.

In assessing the types of harm which flow from the posited duty, there must be some causal
relationship between the aocbf the defendarind the harnalleged'®The question posed by the
CourtinSharma(No®as ¢whet her the increase in risk of
so small that it is not reasonably foreseeable, that is, it is not real but is fanciful, that the act will or
may have any caus®&l relationship to har mi.

105GBO(n 8) [106](per McHugh J)

06Sharma (No 2 5)[329](per Allsop CJ).

1071bid[326] (per Allsop CJ).

1083eeFairchild v Glenhaven Funeral Servi26Q3fil AC 32.
109Sharma (No 2 5) [329] (per Allsop CJ).

10pid.
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Exploring The Poteat Categories of Climate Harms

Thefollowing wereaccepted types of harm applicable to all
Australian children iBharmawere ill health and personal inj
arising fromheatwaves and heat strédsbushfires and bushfi
smoket!?!?

The followindhams inSharmavere pitched at too general a leveg
applicability to be attributed tll plaintiffs, but may be worthy |
further particularisation and greater analysis of their impact
entirety of a class of plaintiffssubsequent claims

{1 Inland and coastal floodiftf;

1 Cyclonesi*

1 Indirect health impacts such asiplification of aipollution b
changed weather patternshanged abundance and distribut
of vectorborne diseassanda | t er ed bi odi v
over e pathoppedns t o humans

1 Flowon health impacts due to sociakconomic, and
demographic disruption suchaaverse agricultural impacts d
to prolonged droughtefectson wellbeing and mental health
farmers and rural communities, especially depreasidiiealth]
and wellbeing implications from forced displacement -0k
communitiest!®

Additionally, othetypesof psychologicabased harms from foss
fuel developments have besmalysedvithinState planning law anj
may be worth further exploration under tort &8. ;

1ISharmdn4) [205}H225].

12)hid[226]-[235}

131hid[236]

14 pid.

LS|bid [239].

6SeeJ asper Br own Retognididn by thee Band amds EndrbnmenaCourt of the Social Impacts of Fossil
Fuel Developmente20Z1) 3&nvironmental Planning Law Joa&l
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Control refers to the extent that thd e f e n d a n t exeycisepal #ie gowev ereates or
contributes to a real risk of hab@ingexperienced by the plaintiffSThe extent of a defendant's
control can be enhanced or diminished by the degree of knowledge attributed to the defendant,
which informs how aware the defendant is or was of the extent that their conduct contributes to or
averts hams.However, knowledge may als® articulated asstandalone salient featut&

Control, in this case, stems from the statutory poweappmoveor regulatedevelopmens that
contribute to climate changeotably gas and coal extraction projeBteater levels of control over,

and knowledge of, the risk of harm are featposgivelyindicating a duty relationship between the
plaintiff ad defendantandhr e of ¢f undament al I mportance in
the defendant is a public autho#ty).

Government defendants may argue that they have limited control over climate harms or,
alternatively, that they merely control a small portion of climate h&imssmay be a difficult
argument to overcome but attribution science is increasingly sopbistarad may provide an
evidentiary basis to rebut this.

agar v Hyd@000) 201 CLR 5570l Inglewoodhire Coungil963) 110 CLR 74.
18Stavarn9) [103]
119GBO(n 8) [150] perGummow and Hayne JJ)
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Coherence

General Outline of Coherence

Coherencebased reasoning igtilised by theCourt to assess whether the intervention of the
common law in a particular field by establishing a novebdcgyewo ul d ¢dunder mi ne,
or substantially interfere with the purpose, policy and operation of the statutory law already in
p | a’ €aherence is particularly relevaviten assessing whether a duty of care should be
imposed on a decisianakerwith statutory power¥!The imposition of liability on a statutory
authority must be consistent with the purpas®peand power®f the statutehat empower or
constitute the authorit}??A statutory authority can be subject to a number of dutiesdptbthat

these dutiesdo not impose upon the authority conflicting obligatiéhishe coherence inquiry
therefore serves to preclude the recognition of a duty ofadame it would be inconsistent with
legislatedoowers and obligatiorig?

Application toAustralian Climate Law

The High Court has stated that there is ¢no r
authority exercising statutory powers if the appropriate circumstance®¥%fibe.very nature of
development assessment and appro¥ahajor projectdy statutorydecisioamakersnvolves the

balancing obftencompeting environmental, social and economic consideratiaugh theprism

of ESD It is at this nexus that coherebesed reasoning is vital to the formulation of a climate duty

of care because of the importance placed on the coherence between the objects and purpose of a
statute and the imposition of liability in negligetiée.

120Sharmdn4) [322]

121pjaintiff S99/2016 v Minister for Immigration and Border P(@04@jdt¥3 FCR 1722l ai n)t i f f S99 &
22Sharmgn4) [395].

235yllivan v Moodw 7) [60].

122Ross Grantham and Darryn Jensen, eMomashdJniensity eawiReview he Ac
360

125 sutherland Shire Council v Hey(it@85) 157 CLR 424,-453 per Mason J); Janina Boughey eGalyernment
LiabilityPrinciples and RemedliexisNexis Butterworths, 2019) 415 [14.3.1.2].

126Sharmgn4) [395].
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A climate duty in Australia is likelyface at least three primary obstacles relating to coherence
deperding upon the relevant statutory scheme and authority in question: coherence between the
common lawdut y and statut e, coherence wimaking t he a
powers ad coherence with the separation of powEhgse issues were all ventilai@8harma (No

2). In that case, the Court articulatetherencerelated considerations as follows:

1 The context in which coherens assessed is not limited to the statutory scheme of the decision
makerbut is inclusive of the broader context of that area gflaw

1 Whether an issue of incoheremtises becaugbe subject matter of the duty is not the subject
matter of thestatute which the decision made unti&and

1 A duty of care that skews or distorts the exercise of a discretionary power does not automatically
give rise to incohereacbut rather is dependent on how severely the deciseolk e r s di s Cc r ¢
is fettered byhat duty!?°

Coherence between the common law duty and statute

Whether there is a coherence issue between the power cotyaliedelevant statutory scheme
and thealleged climateluty of care will belependent upon the subjectatter, scope and purpose
of the relevant legislatioBeeearlier in this report.

Coherence with the publ i-makiagpowesr i t y&s di scret |

A more complex coherence issue arigeswhe statutory power is a discretionary @wurts must
assess whether the I mpositi®#omasefd a mpuwati y mefntaagr
climateduty of care impermissibly interferes with the decisienk e r €s di scr eti onar
the statute'*° It is important to ensure that the alleged duty of care doeglaus significant

functional limitatonson t he st atutory aut.fdncahdrenaEswithdi scr
discretionary powers is not limited to the duty stage, but rageeas a concerntaebreach and

causation stage's?

127sharma (No 2) 5)[232](per Allsop CJ).

128bid[544] (per Beach J)

1291bid[546] (per Beach J).

3% bid [410][411](per Beach JPee als&llen Rock, 'Superimposing Private Duties on the Exercise of Public Powers:
Sharma v Minister for the Enviroripdarstralian Public LéBlog Post, 11 August 2021)
<https://auspublaw.org/2021/08/superimpogingate dutieson-the-exerciseof-publicpowes-sharmav-minister
for-the-environment/>

B31Sharma (No 2 5)[546 (perBeach )1

132|hid[538](per Beach J).
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Coherence with the separation of powers

In jurisdictions where Cousdterestrictedto
reviewing and ensuring the legality of
administrative decisions through judicial
review, it would be incoherent with the
doctrine of the separation of powers for a duty
of care to be imposed which requiras
decisioamaker (typically a Ministerjo
exacise reasonable care not to madee
flawed decision'®® The Courts have
previously refrained from imposictimate
related duties upopublic authorities because
those authorities are making polycentric,
policyrelated decisions whassessing large
scale emissiongntensive developments?
This presents potential issues of coherence
with the principles of the separation of powers
and may be a limiting factor on the
establishment of a duty of care owed by public
authoritiest®®

133bid p60]citing Precision Products (NSW) Pty Ltd v
Hawkesbury City Coufgi08] NSWCA 278 [119].
B4Thyagarajan (8) 216 Gloucester Resources Limited
v Minister for Plannifrg34); Wollar Progress
Association Incorporated v Wilpinjong Coal Pty Ltd
[2018] NSWLEC 92

35Thyagarajan (8) 216;Precision Products (NSW) Pty
Ltd v Hawkesbury City Co(2@08] NSWCA 278

[119].




Remedies

Climatelitigation,like all strategic litigation,ssccessful bgeference tasocial change as much as

legal change. Indeed, Staton DJuhana v United Staeb s er ved ¢no case can
prevent the catastrophic effects of <cl i¥®ate cl
Yet decads of policy failure in Australia have driven communities to the courtroom to accelerate
climate action. The choice of remedy is therefore catichill significantly inforrhe successf

a climate duty of care case.

Historically, damages halieen the primgy means of remedy in tortious actié#ghis has held

true even in the development of other novel tort cageb,as Iparmaceutical and tobacco strategic
litigation**®In those cases, the challenge was overcoming the evidentiary huickéngfthe
defendant ®€s actions to the har m, and the | ega
harm!3°However, in the case of climate litigation, the scale of-randhtherefore damagess a

unique hurdle fathe Courts.

Calculating dmages in the case of climate harms is a costly exaatia€ourt is unlikely to find
appropriate to dgeven if there are multiple fdmdantsliable for their contribution to the haf.
Furthermore, damages do not addressahgoingharm communitie$ace from climate change.
Climate litigants are seeking systemic policy change and emissions reduction, not compensation.
Therefore, when seeking a remedy, damages are not the best approach. fRathefacie
injunctive relief andeclaratory relief provide greater benefits to plaintiffs bringing a climate duty of
care case.

Quiatimei nj unctions are distinguished from other
against apprehended wrongs ratttan against the continuance of those which have already

0 ¢ ¢ u M¥Theisdis done by directing a defendant not to breach their legal obligationaker

steps to mitigategainst an apprehended and imminkatm4?As such, this form of remedy is

Bfuliana v United Stages F.3d 1159 (9th Cir. 2020).
BALRC, eDamagesc Sefesimvasions of PrivacyintheyDigial(Ela4ALRC REpdQL23

B¥RupertStuarBmi t h et al, eFilling the ev NauweCtima® Chagfgap i n cl i
652.

¥Christine Shearer, e0On Corporate AccountaNEWI ity: Lead
SOLUTIONS: Journal of Environmental and Occupational Healtth 725Iicy8.

MWcal tex Oil (Aust r a(1976))136 CLRHMeFRTStephang))See alsfactuelieenPedl, Hati e

Osofsky and Anita Foerster,teSGhaoangg Lihti gNeixdon GiemeA @s i
Melbourne University Law ReviSy 822

141Heydon JD and Leeming M@ases and Materials on Equity and (DexstsNexj9th ed 2018) 1175

Y2Tim Baxter, ¢The Sl ow Death of Past DaToalgweReded®3,an Esse
128;Hurst v Queensland (N{§22P6] FCAFC 1521].
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desrable when pursuing negligence claiegarding futurénarmslike thosearising from climate
change'“®especially where a single action or decision is the alleged cause of harm.

Quia timeinjunctions have long been granted to prevent or restrain apdezhamongs resulting
in substantial damagdé?but, in the area of torts laWwavemostlybeenused for public nuisance
cases® A guia timetnjunctionwasfirst grantedin Australigo prevent anegligenceduty of care
being breacheth Plaintiff SO9*

To issue guia timeinjunction, a Court must be satisfied that there is a reasonable apprehension of
a breach of the duty of care and the general principles of gragtiraytaneinjunction are mett’

“Jacqueline Peel, Hari Osofsky
Aust r al i MellsoulhnUnitersity LawlRevig38 4 4, 8 2 2
Promi se i n A (@BRAustrabalivionmeritaRe®idw7Q) 3
144Hurst v Queensland (N2)48) [20].

YWArthur Emmett Q@8nh OB U iBarPlmttide ZRUGEW Baf Association, 5.
16p)|aintiff SO 122).

47sharma(n4) [497].

and limate ChangeEitigatiorsirt e r , eSh
T i mStyk Lhmate kitigatignbBlasg e n d a

2
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Quia Timet Injunction Principles

The general principlélsat apply to the grant @fquia timet injuncti@me
that the plaintiff must shai®

0 thatt he defendant s actiomsd wi l
0 that the threatened infringement of their rights will cause imm
andsubstantial damage to thet?

However, imminence is not a fixed standard. The Court will determin

an imminent harm is by reference to all the relevant circumstahed
case™ A Court will have particular regard to: how probable the h3
the seriousness of the threatened injury and the requirements of
between the partie®Theinjunction will ndbe granted unless imminen
is clearly establisheth ado justifythecCour t s i.nt er v e

18apotex Pty Ltd v Les Laboratoires $Biwiy (2012) 293 ALR 248].
149Royalnsurance Co Ltd v Midland Insurance (1608126 RPC 3.
150Hooper v Rogdi®75] Ch 43 at 50; [1974] 3 All ER2117

BIHurst v Queenslai43) [21].
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These principles apply equally in the application a@fjtiectionagainst a public authority as they
doto any other citizef®?In issuing an injunction, the terms must cleehtifywhat is expected of
the individual subject to2T hi s i n cfdrnuthtosof an keféectie and clearly worded
r e st P4niShatmathe appliants sought guia timetnjunction to restrain the Minister from
exercising their power under the EPR:t to permit the expansioraafoal mine>*Injunctive relief
was ultimately rejected after considerations of:

0 Coherence with the Minister#s competing resp
0 Reasonable apprehension of bre&éand
0 Imminenceof the threatened feach'>8

However, this refusal does not eliminate the possdjidityuia timeinjunctionbeing awarded in a
climate duty of care case in the futurbe reasoning behind the granting or refusabjofaatimet

injunctionisinherently complex. In particylmr a climate duty of cacase the interaction between
notions ofimminenceand the temporal spectrum of climate related hamntislikely inform the

guestion of awarding injunctive relief.

In Sharmathe request fonjunctive relief was blunt; the phrasing of this request ensured that the
onlylawfuldecision available to the Ministesuld be tanot approve thextension of a coal mine
should the injunction be grant®dThis would have beensanificantincursionrito Ministerial
discretion.

It is imperative that a request for injunctive relief does not create incoh@iendailure of the

parties inSharmato explore potential options outside sefeking relief that would prevent the
Minister issuing aapprovallimited the viability of #t relief'®®© A more nuanced request for
injunctive relief may be more successful in the flRoreexample, requiring the public authority to
ensure that the impact of angenhouse gasmissions from a project areealated This would

allow the public authority to retain their discretion to decide whether to not approve the coal or gas
project, or to impose additional conditions on an appiidvalapproach would maintaitinisterial
discretion and may overcome somwiethe challenges experiencedSharmawith respect to
obtainngaquia timeinjunction.

152p|gintiff SO 122) [489].
1531hid[499)].
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